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(1) Rental costs under operating
leases, to the extent that the rates are
reasonable at the time of the lease de-
cision, after consideration of (i) rental
costs of comparable property, if any;
(if) market conditions in the area; (iii)
the type, life expectancy, condition,
and value of the property leased; (iv)
alternatives available; and (v) other
provisions of the agreement.

(2) Rental costs under a sale and
leaseback arrangement only up to the
amount the contractor would be al-
lowed if the contractor retained title,
computed based on the net book value
of the asset on the date the contractor
becomes a lessee of the property ad-
justed for any gain or loss recognized
in accordance with 31.205-16(b).

(3) Charges in the nature of rent for
property between any divisions, sub-
sidiaries, or organization under com-
mon control, to the extent that they do
not exceed the normal costs of owner-
ship, such as depreciation, taxes, insur-
ance, facilities capital cost of money,
and maintenance (excluding interest or
other unallowable costs pursuant to
part 31), provided that no part of such
costs shall duplicate any other allowed
cost. Rental cost of personal property
leased from any division, subsidiary, or
affiliate of the contractor under com-
mon control, that has an established
practice of leasing the same or similar
property to unaffiliated lessees shall be
allowed in accordance with subpara-
graph (b)(1) above.

(c) The allowability of rental costs
under unexpired leases in connection
with terminations is treated in 31.205-
42(e).

[48 FR 42301, Sept. 19, 1983, as amended at 51
FR 2665, Jan. 17, 1986; 61 FR 69288, Dec. 31,
1996; 68 FR 69248, Dec. 11, 2003; 70 FR 33676,
June 8, 2005]

31.205-37 Royalties and other costs for
use of patents.

(a) Royalties on a patent or amorti-
zation of the cost of purchasing a pat-
ent or patent rights necessary for the
proper performance of the contract and
applicable to contract products or
processes are allowable unless—

(1) The Government has a license or
the right to a free use of the patent;

31.205-38

(2) The patent has been adjudicated
to be invalid, or has been administra-
tively determined to be invalid;

(3) The patent is considered to be un-
enforceable; or

(4) The patent is expired.

(b) Care should be exercised in deter-
mining reasonableness when the royal-
ties may have been arrived at as a re-
sult of less-than-arm’s-length bar-
gaining; e.g., royalties—

(1) Paid to persons, including cor-
porations, affiliated with the con-
tractor;

(2) Paid to unaffiliated parties, in-
cluding corporations, under an agree-
ment entered into in contemplation
that a Government contract would be
awarded; or

(3) Paid under an agreement entered
into after the contract award.

(¢) In any case involving a patent for-
merly owned by the contractor, the
royalty amount allowed should not ex-
ceed the cost which would have been
allowed had the contractor retained
title.

(d) See 31.109
agreements.

regarding advance

31.205-38 Selling costs.

(a) “Selling” is a generic term en-
compassing all efforts to market the
contractor’s products or services, some
of which are covered specifically in
other subsections of 31.205. The costs of
any selling efforts other than those ad-
dressed in this cost principle are unal-
lowable.

(b) Selling activity includes the fol-
lowing broad categories:

(1) Advertising. Advertising is defined
at 31.205-1(b), and advertising costs are
subject to the allowability provisions
of 31.205-1(d) and (f).

(2) Corporate image enhancement. Cor-
porate image enhancement activities,
including broadly targeted sales ef-
forts, other than advertising, are in-
cluded within the definition of public
relations at 31.205-1(a), and the costs of
such efforts are subject to the allow-
ability provisions at 31.205-1(e) and (f).

(3) Bid and proposal costs. Bid and pro-
posal costs are defined at 31.205-18 and
are subject to the allowability provi-
sions of that subsection.

(4) Market planning. Market planning
involves market research and analysis
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